
COUNCIL AGENDA: 9/28/04
ITEM: 10.1

TO: HONORABLE MAYOR, CITY
COUNCll.., AND REDEVELOPMENT
AGENCY BOARD

FROM: Del D. Borgsdorf
Harry S. Mavrogenes

SUBJECT: CDLAC APPLICATION FOR
HOUSING SET-ASIDE TAX
ALLOCATION BONDS

DATE: September 16,2004

COUNCIL DISTRICT: CiWide

RECOMMENDATION

Adoption of a resolution by the Redevelopment Agency Board:(a)

(1)

(2)

Expressing its intent to issue up to $125 million in private activity tax-exempt
housing set-aside tax allocation bonds to finance loans relating to those projects
listed in Exhibit A, attached hereto; and authorizing the Director of Housing to file
an application with the California Debt Limit Allocation Committee ("CDLAC")
for an allocation of up to $125 million in private activity bonds; and
Delegating to the Director of Finance of the City of San Jose the ability to hold
TEFRA hearings relating to the projects listed in Exhibit A and for future issuance
of private activity tax-exempt housing set-aside bonds and to the Director of
Housing the ability to file future applications to CDLAC for private activity bond

allocation.

(b)
Adoption of a resolution of the City Council agreeing to accept the delegation of
authority from the Redevelopment Agency to (1) the Director of Finance of the City of
San Jose to hold TEFRA hearings relating to the projects listed in Exhibit A and future
issuance of tax-exempt private activity housing set-aside bonds and (2) the Director of
Housing to file future applications to CDLAC for private activity bond allocation.

BACKGROUND

Since 1993, the Redevelopment Agency of the City of San Jose has issued approximately
$260,000,000 of housing set-aside tax allocation bonds, of which $48,860,000 was tax-exempt
and $221,390,000 was taxable. These tax allocation bonds are payable from the 20% housing
set-aside tax increment revenues and were used to fund grants and subordinate loans to
developers of affordable housing projects. Under the Federal tax code, the bonds will usually
qualify as tax-exempt if bond proceeds are used to fund grants to developers. of multifamily
housing projects. The Federal tax code considers such bonds as "for a governmental purpose."
However, ifbond proceeds are used to fund loans, the bonds will be considered "private activity
bonds" under Federal tax code. Private activity bonds will generally be taxable unless the
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Redevelopment Agency receives a specific allocation from the State of California of "private
activity volume cap." If a bond issuer receives an allocation, then the bonds will qualify for tax-
exemption (assuming other requirements of the Federal tax code are met) and the interest rate
will be lower than with a taxable transaction.

CDLAC is the State agency that allocates private activity volume cap to bond issuers. Federal tax
law sets the aggregate amount it allocates to issuers each year. CDLAC has adopted policies and
procedures governing the application by issuers for private activity volume cap. The City applies
to CDLAC for each multifamily housing bond it issues on behalf of private developers (profit
and non-profit).

History of CDLAC Allocation Process and Procedures

In 1997, the Redevelopment Agency received private activity volume cap of $ 17,045,000, which
allowed its Housing Set-Aside Tax Allocation Bonds, Series 1997£ to be issued on a tax-exempt
basis.

In 1998, in response to the surging demand for private activity volume cap, CDLAC revised its
policies and procedures and adopted a scoring system that prioritized multifamily housing
projects largely on the basis of their proposed public benefits. Those procedures no longer
accommodated the award of private activity volume cap for housing set-aside tax increment
bonds. Accordingly, since 1998, the Agency has been able to issue taxable housing set-aside
bonds where the proceeds are used to fund loans to developers of affordable housing projects.

ill January 2004, Housing and Finance Department staff requested and, since then, has worked
persistently with CDLAC to modify its policies and procedures to allow for the award of private
activity volume cap for housing set-aside tax allocation bonds. Largely as a result of the City's
efforts, CDLAC unanimously adopted revised procedures on July 21,2004. CDLAC now will
allow issuers of housing-set aside tax allocation bonds to submit applications for private activity
volume cap in the last allocation round of each calendar year. If such volume cap is awarded, the
issuing agency will be able to issue its housing set-aside tax allocation bonds at tax-exempt rates
rather than higher taxable rates, assuming other federal tax law requirements are met. ill so
doing, the issuing agency will save considerable interest costs and achieve greater leveraging of
its tax increment.

History of the Deleeation of Authority

On September 4, 1990, the City Council adopted Ordinance No. 23589, which delegated to the
Director of Housing certain specified authorities in the administration of the City's
comprehensive affordable housing program (the "Delegation of Authority"). On May 23, 2000,
the Delegation of Authority was amended by Ordinance No. 26127 to clarify certain sections and
add several other provisions. On June 25, 2002, the Delegation of Authority was further
amended by Ordinance No. 26657 to add several provisions delegating additional authority to the
Directors of Housing and Finance and to the City Manager. Subsequently, the City Manager
delegated to the Director of Housing the Contract Authority granted to the City Manager.
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Ordinance No. 26657 authorized the Director of Housing to make adjustments, within defined
parameters, to loans and grants previously approved by the City Council; to delegate jointly to
the Director of Housing and Director of Finance authority related to the City's issuance of tax-
exempt, private-activity bonds to finance the development of affordable housing projects; to
delegate to the Director of Finance the authority to hold TEFRA hearings on the City's proposed
issuance of tax-exempt bonds to finance affordable housing projects and to the Director of
Housing the authority to determine, within defmed parameters, various terms and conditions of
loans and grants previously approved by the City Council.

ANALYSIS

The requested authorization would allow the City, on behalf of the Redevelopment Agency to
file an application with CDLAC by October 1,2004 for $125 million of private activity volume
cap. This amount covers the loans or loan commitments made with respect to the projects
identified in Exhibit A, plus associated costs of issuance and a reserve fund. Housing and
Finance Department staff is working with its bond counsel and financial advisor in refining the
tax analysis that may reduce the private activity volume cap it will seek in its application to
CDLAC and the amount may also be further reduced by the bonding capacity of the 20% tax
allocation housing set-aside amounts. All bond documents for any bonds -tax -exempt or
taxable -to be issued by the Agency will be brought before the City Council and Agency Board

for final approval.

Under the revised procedures, CDLAC, at its final allocation round held each year, may allocate
unused private activity volume cap in its rental housing pool to issuers of housing set-aside tax
allocation bonds. CDLAC staff currently anticipates that substantial amounts of unused private
activity volume cap will become available for this purpose in the current calendar year. If
awarded volume cap, the next series of housing set-aside tax allocation bonds, expected in
February 2005, can be issued at lower interest rates, allowing the Housing Department to stretch
its housing set -aside tax increment further. Ifprivate activity volume cap is not awarded, then
such housing set-aside tax allocation bonds will be issued on a taxable basis with respect to the

projects identified in the CDLAC application.
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The Federal tax analysis relating to the size of a potential tax-exempt bond issue for these
projects is on-going. A more refined application amount will be available at the time of the City
Council! Agency Board meeting.

Affordability restrictions for a tenn of 55 years have already been recorded against each project
to ensure low and very low-income units. Regulatory Agreements will also be recorded on
subject properties and, if they have already been recorded, will be amended to recognize the
additional tax-exempt debt.

Dele2ation of Authoritv

As discussed above under, "History of the Delegation of Authority," Municipal Code Section
5.06.430 delegates authority to the Director of Finance to conduct TEFRA Hearings for projects
to be fmanced with multifamily housing revenue bonds to be issued by the City and for the
Director of Housing to submit applications to CDLAC in connection with such bonds.

Because the Redevelopment Agency is the issuer of housing set-aside tax allocation bonds, that
Municipal Code section does not apply, and Agency Board action is required. The Board action
will delegate such activities to the Director of Finance and the Director of Housing with respect
to the projects listed on Exhibit A and for future tax-exempt housing set-aside tax allocation
bonds and the City Council's action will accept this delegation by the Redevelopment Agency.
This delegation will streamline the TEFRA process for multifamily housing projects that have
multiple sources of funding (i.e. tax-exempt multifamily housing revenue bond proceeds and tax-
exempt hqusing set-aside tax allocation bond proceeds).

PUBLIC OUTREACH

The TEFRA Hearing to be held by the City Finance Director is a method of notifying the
community of the Agency's intent to issue tax-exempt private activity bonds for the projects
identified in Exhibit A and in connection with future private activity housing set-aside bonds.
The public hearing notice will be published by the City Housing Department in the San Jose Post
Record, announcing the time and location of the public hearing.

COORDINATION,

This action has been coordinated with the Agency's General Counsel and the City Attorney's
Office, the Finance and Housing Departments.

COST IMPLICATIONS

No appropriation of funds is required at this time
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CEOA

See Exhibit A for the appropriate CEQA references.

~-~
HARRY S. MA VROGENES
Interim Executive Director

Attachment
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